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THE VAGRANCY DILEMMA
AN EMPIRICAL STUDY
CLIFF NELSON AND RAY STEELE*

In recent years, lawyers involved in the field of juvenile delinqency
have come to realize that they must search beyond the law for means to help
their child clients. This effort requires an understanding of the entire "juvenile
court process", that term being interpreted widely to encompass not only
appearances before the court but the entire procedure from the time the
child's "legal" problem arises until the disposition of its case.
The writers felt that an empirical study of a common offence would
provide useful information as to how this process works. Vagrancy was
selected because it permitted us to study a more representative sample of boys
and girls and their problems than did any of the other common misdemeanors.
Offences such as theft, assault, or breaking and entering involve boys to a
greater extent than girls.
1. Methodology
Our research involved an examination of 148 files of boys and girls
charged as juveniles in Metropolitan Toronto in the months of January and
July, 1967. These months were selected in order to discover the incidence of
charges in a month when children are attending school and in a month when
they are on vacation. We attended court hearings and held discussions with
Judge T. M. Moore, Associate Senior Judge of the Juvenile and Family Court,
and Mr. J. P. Felstiner, Registrar and Clerk of the Court.
One limitation on the statistics results from the way in which we included
'vagrancy charges in each of the two months. For January, only charges laid
during that month were considered; whereas, charges laid in June but adjourned to July were included with the charges actually laid in July. The
positive aspect of this limitation is that it enables us to see how much time
the court spent with juvenile vagrants in July. Finally, the writers feel that this
type of study should include statistics and observations for at least the period
of one year and preferably two as this would enhance its value both as a basis
for comparison and for protection.
*Cliff Nelson and Ray Steele, LL.B. Osgoode Hall Law School, were members of the
1968 graduating class.
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2. A Composite Picture of the Juvenile Vagrant
In order to aid the reader in relating the findings of this study to the
nature of the problems which occur in a vagrancy situation, we have brought
together some of the common features found in our survey of 148 case
histories from Juvenile Court in Toronto.
Our vagrant is a fourteen year old girl named Pamela who lives in
Toronto with her parents.' The problems which she experiences at home are
threefold:
(a) she does not respect the authority of her parents.
(b) her parents exercise very little control over her.
(c) her friends are not acceptable to her parents.
Pamela is a below average student who in grade eight is one year behind her
age group. She and her family are known to the Children's Aid Society and
perhaps another social agency. The girl has been before the Juvenile Court
previously for committing vagrancy or some other offence.
At 12:30 a.m. on January 7, 1967, Pamela and her girlfriend were
picked up by the police while on their way to see Pamela's boyfriend who
lives in the Yorkville area. When questioned, Pamela admitted that she had
been forbidden to leave home that evening. The officer tried to contact her
parents, but they were out and could not be reached. She was taken to the
Detention Home at 311 Jarvis Street. The Youth Bureau then laid an information charging her as a juvenile delinquent "in that she had committed
vagrancy 'A' as not having any apparent means of support when found
when so required, to justify her presence
wandering abroad and being unable,
' '2
in the place where she was found.
Pamela spent the night in the Home at the Juvenile Court, and the
following day her case was heard. Her father was at work and did not attend.
After her mother waived Pamela's right to legal counsel, the charge was read
out by the judge, and Pamela pleaded guilty. The Court heard evidence of
the problems in the home and learned that she had run away in order to see
her boyfriend on at least four occasions in the previous two months. The
mother stated that she had little control over her daughter and requested aid
from the Court. At this point, the hearing was adjourned for two weeks.
On January 15, the judge reminded Pamela that when she had been
before the Court for a previous offence her case was adjourned sine die3 which
meant that she was to stay out of trouble. In view of the conflict between
parents and daughter, the Court felt that she now needed the help of a probation officer. Pamela was cautioned to stay away from Yorkville and to adhere
to the conditions which her probation officer would lay down.
1 In approximitely 50% of the cases studied the parents were separated or the
child was a foster home placement.
2 R.S.C. 1953-54, c. 51, s. 164 (1) (a).
3 Juvenile Delinquents Act, R.S.C. 1952, c. 160, s. 16.
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3. Findings of the Study
(a) Charges under the Juvenile Delinquents Act.
In January, 45 boys and 34 girls were charged as vagrants. 4 As the total
number of all charges laid against juveniles during January was 649, these
charges represent 10.6% of all charges laid in that month.
In July, 25 boys and 44 girls were charged as vagrants. 4 These accounted
for 14.4% of the total of 479 charges laid in that month. Thus, although
there were fewer vagrancy charges in July, the incidence of this offence in
relation to all others was greater.
In January, a total of 345 boys and 63 girls were charged as juvenile
delinquents. Thus, although more boys were charged with vagrancy than were
girls, the incidence of vagrancy among the girls was 55% as compared to 13%
among the boys. Statistics for July also show that the incidence of the vagrancy
charge is approximately five times higher among delinquent girls. This suggests
that they tend to run away from the conflict situation at home in more
instances than do boys, who manifest their anti-social behaviour in more
aggressive ways, resulting in such offences as theft, assault, and breaking
and entering.
(b) Age
Although the age of children charged as vagrants varies from eight to
fifteen, the majority of them fall into the thirteen to fifteen age group.
Age
8
9
10
11
12
13
14
15
Total

Boys
1
0
2
2
4
7
19
10
45

January
Girls
0
1
0
0
1
3
16
13
34

July
Boys
1
0
1
0
2
2
13
6

Girls
0
1
0
1
1
7
14
20

25

44

It can be stated generally that the older age group would experience
the same problems that Pamela faced at home and would decide to run
away from them; whereas, the younger child would not experience these
problems to the same extent or, if he did, would probably stay home and "face
the music" rather than risk running off on his own.
(c) The Youth Bureau
In many cases where a child runs away from home his parents or guardian contact the police department, and a "missing persons report" is filled
out. In other cases the apprehension of a child results from the investigation
of the complaints of private citizens. Quite often, a policeman sees a child
4 Each

child was charged once, there were no double charges.
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wandering in the streets late at night and, upon questioning him, ascertains that
he has run away from home. Because it lacks adequate staff, the Youth
Bureau does not generally become involved in investigating "missing persons
reports" or complaints. The twenty-five officers attached to the Bureau are
spread throughout Metropolitan Toronto, and at least three of them are always
present in Juvenile Court to present police evidence.
If a child is taken into custody, his case is transferred to the Bureau,
which makes the decision as to whether or not the child is to be charged. If
the runaway is not taken home by the arresting officer, a vagrancy charge will
almost certainly be laid. Occasionally, a parent may want to lay an information against the child because he feels, for example, that "the child should be
taught a lesson" or that the child desperately needs the help of the Court. Only
three of one-hundred and forty-eight vagrancy informations for the two
months studied were laid by a parent.
(d) Out of the City Cases
Frequently, the runaway not only leaves his home but, if he is from a
small town and has parents or relatives living in Toronto, he will try to hitchhike to the city. Relatives are not the only attraction Toronto has to offer
as many of these children gravitate to the Yorkville area. When such a child
is picked up while wandering a city street, a telex message is sent to its home
town police department whereupon the guardian or parents are notified. After
his court appearance, he is either taken home by his parents or he is returned
home by the Court. In January, fifteen of the seventy-nine children charged as
vagrants were from out of the City and in July thirteen of the sixty-nine fell
into this category.
(e) The Detention Home
If the parents cannot be contacted or if in the opinion of the officer the
child will just run away again, the child is taken to the Juvenile Shelter at
311 Jarvis Street. The average number of days spent in the Home by boys
in January was 3.3 days, while the girls stayed an average of 4.6 days. The
mode or most frequently occurring figure was one day for both boys and
girls. This is the most useful figure; and it could be predicted that a child will
only spend one day or evening in the Home if he is charged with vagrancy
because, barring any serious problem, he will be allowed to return home
immediately after his first court appearance. It is generally the child who has
expressed a desire not to return home and has experienced great difficulty
in his home environment who is detained until the Court approves of a plan for
him. One girl spent over thirty days in the Detention Home until the final
disposition of her case.
In January, 31 or 91% of the 34 girls charged as vagrants were detained
in the Home. Similarly, 42 or 91% of the 45 vagrant boys were so detained.
In July, however, only 72% of the girls and 80% of the boys charged as
vagrants spent time in the Home.
In January, 66 girls charged with various offences spent a total of 328
days in the Home. The 31 vagrant girls detained accounted for 143 or 43%
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of these days. Also in that month, the 184 boys placed in the Home for different offences spent a total of 652 days there and the 42 vagrant boys detained
accounted for 140 or 21% of these days.
The 73 vagrant children represent 29% of all the children detained in
January, and the amount of time they spent amounted to 28% of the total
number of days spent by all children detained.
In July, the 32 vagrant girls detained in the Home accounted for 65%
of the total amount of time spent by the 56 girls detained on all offences in
that month whereas the 20 vagrant boys accounted for 18% of the total days
spent by 136 boys detained on all charges. Of all children in the Home during
July, 27% were vagrants.
Since there is a substantial number of children who spend prolonged
periods of time in the custody of the Court while awaiting the disposition of
their case, a study of the specific efforts made by the police before taking the
child to the Detention Home and the reasons for holding for extended periods
of time is necessary.
(f) Appearances in Court
The number of times children appear before the Court on vagrancy
charges varies to a great extent. Whether a child appears only once or six
or seven times on the same charge depends on such factors as the nature of
the child's problem, the home situation and the assistance the Court feels the
child needs. The average number of appearances for January was two and a
half, while for July it was two. Children from out of town normally appear
only once.
Further investigation into court appearances is also necessary. For
instance, it may be important to know what happens to the child on each
appearance; how much time lapses between appearances; what are the reasons
for this time lapse; and who has custody of the child during this period.
(g) Recidivism
In January, 44 of the 79 children charged with vagrancy had been before
the Court on at least one previous occasion; 23 of them on vagrancy charges.
In July, 32 of 69 vagrant children had previous offences; 19 of them had
appeared before on vagrancy. It should be noted here that some of those
charged with vagrancy were also charged with another offence such as theft
at the same time.
The dispositions most frequently applied by the Court in dealing with
vagrants are probation and supervision by the Children's Aid Society. In light
of the high recidivist rate among vagrants, improvements in the dispositionary
services, such as probation, may be required. This issue will be discussed further in relation to the problems raised by the study.
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(h) Dispositions
Under Section 20(1) of the Juvenile Delinquents Act 5 the Court possesses a wide range of dispositions. Not only may the judge, in his discretion,
take one of the nine courses of action set out in the section, he may also
"impose upon the delinquent such further or other conditions as may be
deemed advisable."' 6 Eight of these dispositions were utilized by the Court
during the months studied. 7 For convenience, they are considered in five
categories.
Number in January
Category
23
C.A.S. or C.C.A.S. Supervisions
9

Number in July
10

22
21

9
32

Adjourned Sine Diell

4

15

Training Schooll2

6

2

Withdrawn

3

1

79

69

Final Dispostion Suspended
Probation0

Total

The "crime" of vagrancy has a somewhat special status because, in
relation to the protection of the community, it cannot be considered a serious
offence. From this point of view there is little demand that the child be taken
out of society. The fact that only eight children or 5.4% of those in the study
were sent to training school, notwithstanding that 76 or slighly more than 50%
were before the Court for at least their second offence, is indicative of the
hesitancy of the Court to make this disposition. In most cases, the judges are
willing to exhaust the other dispositions available to them before committing
a child. Only one child was sent to training school on her first offence and this
was done because of the nature of her problem and because there were no
community resources available to help her.
4. The Vagrancy Dilemma
In addition to the data discussed above, the files prepared by the
Juvenile and Family Court furnished us with the reasons behind each charge,
the problems experienced by the child at home and, of great importance from
a legal point of view, the place where the child was apprehended by the
police. In order to analyze this information, the writers established the following classification system.
(i) legally valid charges with no evidence of neglect at home,
(ii) legally valid charges with evidence of neglect at home,
5R.S.C. 1952 c.160.
6 Id., s. 20 (1).
7S. 20 (1) (c), the fine section, was not used.
8S.20 (1) (h).

9S. 20 (1) (a).
10 S. 20 (1) (d), (e), (f).
11S. 20 (1) (b).
12S. 20 (1)

(i).
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(iii) legally invalid charges with no evidence of neglect,
(iv) legally invalid charges with evidence of neglect,
(v) withdrawn charges.
This classification involved an interpretation of the case law of vagrancy as
well as an interpretation of the "neglect" concept in Section 19 of the
Child Welfare Act.13 Thus, whether or not a charge was valid or whether
there was neglect is merely the view of the writers. Another factor which
militated against objectivity was the fact that in most cases the files did not
contain a verbatim report of the evidence but merely a synopsis of the proceeding typed out by one of the court reporters. We did not have the opportunity to hear many of the cases in person or to observe the parents and
children and, of course, we were not party to any off-the-record discussions
the judge may have had with them. Therefore, we could never be certain that
all the facts of the cases were available to us.
(a) The Case Law on Vagrancy
This discussion involves only a few cases because, although there is no
scarcity of case law on Section 164 (1) (b), the "prostitution section" of
the Code, there are surprisingly few appeal decisions on Section 164 (1) (a).
One reason for this is that vagrancy "A" is a law which deals with individuals
who have the misfortune to be poor and unemployed. Recently it would have
been imopssible for many of those charged with vagrancy to retain a lawyer
to take their case on appeal. Magistrates Courts were, in essence courts of last
resort. With the advent of Ontario's Legal Aid Plan it is anticipated that our
appeal courts will have a greater opportunity to pronounce their views on
Section 164 (1) (a).
The children studied were charged as juveniles under this section which
reads as follows:
Everyone commits vagrancy who, (a) not having any apparent means of
support, is found wandering abroad or trespassing and does not, when required,
justify his presence in the place where he is found.

In the "Old Code" this section read:
Everyone is a loose, idle or disorderly person or vagrant who, (a) not having
any visible means of subsistence, is found wandering abroad or lodging in any
barn or outhouse, or in any deserted or unoccupied building, or in any cart or
wagon, or in any railway carriage or freight car, or in any railway building, and

not giving a good account of himself, or who, not having any visible means of
maintaining himself, lives without employment.

The present form was drafted because Parliament felt that it should not be
an offence merely to be unemployed. By eliminating the words "loose",
"idle" and "disorderly" it was intended that the offence should lie in a course
of conduct and not in a state of being. The new wording, however, did not
change the judicial definitions of "wandering abroad" and "visible (apparent)
means of support."
13 R.S.O. 1965, c. 14.
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Wandering Abroad
The following cases dealt with the "wandering abroad" concept in
Section 238 (a) of the Old Code. In Rex. v. Madzuk14 it was held that a
person is not wandering abroad when found in a private place without permission from the owner unless the place is specifically mentioned in the section.
In Rex. v. Konkin,15 O'Halloran l.A. refused to follow the reasoning in
Rex v. Mandzuk. He held that a person may be wandering abroad although
found in a restaurant drinking coffee or on private grounds to which he has
not been invited where, on the evidence, he has departed from his own abode
and is in a condition of aimlessness ordinarily associated with a lack of legal
occupation or pursuit. A restaurant was considered a place of "public resort"
and "wandering abroad" could extend to these places. It was further held that
"wandering abroad", "lack of visible means of support" and "failure to give
a good account of oneself" are essential elements of vagrancy and must co16
exist to support a conviction.
Thus, it would seem that a child who trespasses on private property can
be charged with vagrancy. This reasoning would certainly follow from a
reading of Section 164 (1) (a) which makes a trespasser a prime target for
a vagrancy charge. However, it would also follow from the Konkin case that if
a child is invited onto private property, a vagrancy charge should not lie.
Consequently, if a child was apprehended in a private place where he had
some right to be, the vagrancy charge was classified as invalid.
Apparent Means of Support
In the Old Code, the phrase "visible means of support" gave the courts
an open-ended discretion as is indicated by the words of Marten, C.J. in
7
Rex. v. Zeltky:1
... the question as to what is 'visible means' depends upon all the circumstances

of each case ... including the state of the times in which the adjudication is made.

In Rex. v. Munroe's the Ontario Court of Appeal stated that the statute
intended something more than the possession of temporary means of supplying
oneself with food and lodging for a few days and in Rex v. Konkin O'Halloran
J.A. said:
... it must depend upon the surrounding circumstances and what occurs at the
particular time. In my judgment visible means of subsistence as used in S. 238 (a)
is not necessarily conflined to things that can be seen only with the eye, but in
some circumstances may include presently discoverable means of subsistence. A
man without cash in his pocket may be a person of good financial credit, he may
own a motor car, he may have a bank account, he may have a steady job.20
14 (1945)

83 C.C.C. 347.
15 (1959) 95 C.C.C. 274, (B.C.C.A.).
16 Id. at 378.

17 [1939] 1 W.W.R. 305.
18 (1911) 19 C.C.C. 86.
19Id. at 91.
20 d. at 377.
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In the study, it was difficult to ascertain from the record whether or not the
children who were charged did have apparent means of support.21 However,
it is conceivable that, even if a child had money in his possession when
apprehended, it was decided that "the statute intended something more than
the possession of temporary means of supporting oneself with food and lodging
'22
for a few days.
In the absence of evidence of support, the basis used to decide whether a
charge was valid or invalid was the concept of "wandering abroad." If the
child was trespassing or was picked up in a restaurant, laundromat or other
place of public resort, the charge was classified as legally valid. However, if
the child was apprehended in his own home or at the home of a friend or
relative to which he had been invited, then the charge was categorized as
invalid. Following are some examples of legally valid and legally invalid

charges.
Valid
1. Paul had an argument with his mother regarding the type of friends he had
been seeing. He ran from home and went to sleep in a park where he was
picked up by the police.
2. David hitch-hiked from Niagara Falls to Toronto in order to see his brother.
He was found by the police while wandering along Lakeshore Blvd.
3. Anne fought with her mother and brother before leaving home. She was
picked up on the street after a missing persons report had been filed.
4. After receiving a complaint from some private citizens, police investigated a
commotion in a laundromat. John and Bill admitted that they had run away from
home and threatened to do it again if returned.
21 It was suggested by Mr. J.P. Felstiner, Registrar and Clerk of the Juvenile and
Family Court, that a nice legal question could be raised on the issue of "apparent means
of support". Keeping O'Halloran J.A.'s statement in mind that visible means of subsistence is not necessarily confined to things that can only be seen, could it be argued
that, in view of s. 1 of the Children's Maintenance Act, R.S.O. 1960, c. 55, a child under
the age of sixteen always has the supportof his parents? S. 1 states that:
"Every parent shall maintain and educate his child or children under the age of
sixteen years, regard being had to his station in life and means and to the ability
of the child or children to maintain himself or themeselves."
S. 2 provides for a penalty of up to three months for the failure of a parent to support
his child. In view of this statutory duty, could the child who is charged with vagrancy
simply argue that his parents are his apparent means of support?
The issue is a factual one. At the moment the child runs away from home does he
in fact continue to be supported by his parents? It is arguable that it would be impossible
for a parent to support a child if unaware of the child's whereabouts. Much would
depend upon whether the Court places a notional or actual interpretation on the words
"apparent means of support." If the latter, it would have no difficulty in holding that at
the time the child was apprehended there was no parental support. Other related questions
that could be considered are as follows:
1. Can a child initiate support proceedings by himself? If the right to support
requires third party intervention, then it could be argued that the child does not
have apparent means of support.
2. Is a parent obligated to support a runaway child? If one of the purposes of the
Children's Maintenance Act is to maintain the nuclear family, could it not be argued
that once the purpose is defeated the parent no longer owes a duty to support?
3. Is there a common law duty to support imposed upon parents? If so, what is the
extent of this duty?
4. If the Children's Maintenance Act can be looked to in the case of children,
can the General Welfare Assistance Act R.S.O. 1960 c. 164 be looked to in the
case of adults? Does everyone in society have apparent means of support?
22
Per Moss J. in R. v. Munroe at 91.
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Invalid
1. Donald and his brother were being cared for by their father's girl-friend, their
mother was dead. They lived in a rented home and the father paid the rent.
Donald was reported missing after a dispute with the girlfriend and was found
in the doghouse in the backyard of the home.
2. Billy lived with his foster parents. He had run away on a number of occasions
because he felt he was not being treated fairly by them. This time he found
conditions so unbearable that he went to the police station to ask for help.
Billy was charged with vagrancy at the station.
3. Doreen had run away from home a number of times. On this occasion she
wandered the streets all night and returned home in the morning. Doreen was
charged when her mother called the police and requested that she be taught
a lesson.
4. Eva's mother laid an information because she was tired of seeing her daughter
stay out at night. Eva had been invited to stay at her boyfriend's house by her
boyfriend and his parents. She spent the night at his home and was charged with
vagrancy.
5. Margie is from a Greek family. It seems that her parents were trying to force
her to marry a twenty-four year old man who was living in the home. Margie
stated that this man intimidated her. She went to the Juvenile Court to seek
help and a charge of vagrancy was laid.
6. Teresa was being beaten by her father who was an alcoholic. The police were
called to the home where a vagrancy charge was laid.

Although it is apparent that these charges are invalid from a legal point
of view, it is equally clear that many of the children faced grave problems in
the home environment. This illustrates the dilemma that the Court experiences.
The Court may be aware of the fact that a charge is invalid or "trumped-up"
and yet the child's safety and welfare is its primary consideration. Clearly, the
child should not be turned away, especially when it is the one who seeks the
assistance of the Court. However, it ought to be determined if invalid charges
are necessary to help the child. Before discussing the alternatives, the results
of the classification for the two months are set out below.
Categories
(i) Valid charges with no evidence of neglect at home
(ii) Valid charges with evidence of neglect at home
(iii) Invalid charges with no evidence of neglect at home
(iv) Invalid charges with evidence of neglect at home
(v) Withdrawn cases

January
40
18
8
10
3

July
38
11
11
8
1

79

69

Total

(b) Neglect and Section 19 (1) (b) of the Child Welfare Act
Part II of the Child Welfare Act deals with the care and protection of
neglected children. The definition of a "child in need of protection" in section
19 (1) (b) is very wide. A child can be found to be in need of protection in
twelve situations of which the following are examples:
s. (iv)

where his parents do not provide a fit and proper place in which he can
live.
s. (viii) where his parents are unable to control him.
s. (xii) where his emotional or mental development is endangered because of
emotional neglect or deprivation of affection by parents or guardian.

As can be seen from the table above, the writers felt that there was evidence of
this type of neglect in a large percentage of the cases studied. Following are
a few examples.
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1. William has run away from home on a number of occasions. His father stated
he had no control over him. William's mother is very ill and has been in hospital
for quite a while. Father and son argue constantly and William has threatened
to kill his father.
2. Marion lives with her mother and stepfather who constantly fight. Marion has
often run to her grandmother's home. On a few occasions, the grandmother has
called the police in. The stepfather has told Marion to get out of the house.
3. Pauline has been before the Court on two previous occasions. Her parents are
separated and she lives with her mother who has a boyfriend. The mother and
boyfriend drink constantly. Pauline and her sister have been beaten with
rubber hoses.
4. Kelly's parents are separated. She was miss ng from home for five days. When
found by the police she refused to return home. On this occasion her mother
had beaten her with a pipe from a vacuum cleaner. The family is known to the
Family Services Association. The Children's Aid Society thought Kelly to be a
case for "care".
5. Karen does not get along with her mother. She has been before the Court for
assault and malicious damage and has experienced problems at home, in school
and in the community. Karen has engaged in sexual activity with a fifty-eight
year old man many times in the past.
6. Billy and his family are quite well known to the Court and the Children's Aid
Society. His older brother is in Training School. His mother, who looks after
six children, feels that Billy is greatly influenced by the older brother and that
Billy will probably wind up in Training School as well.

It should be noted that, although Section 19 (1) (b) was used as a
general guideline, it could not be said for certain that there was neglect in any
given situation since the Court will not easily make such a finding. If the
Children's Aid Society initiates an application under this section and the case
is contested by the parents, the Society must support its contention with a
preponderance of evidence. Parental rights, in most cases, are zealously
guarded and it is the Society who must prove to the Court's satisfaction that
the child is "in need of protection." Thus, the most that could be determined
from the files was that there was evidence of neglect at home. If the files had
involved proceedings before a Child Welfare Court, this evidence may have
been rebutted.

5. The Feasibility of Proceedings under the Child Welfare Act (rather than
under the Juvenile Delinquents Act).
We found that s. 19 of the Child Welfare Act could have been used in
forty-seven of the one-hundred and forty-eight cases studied. However, the
disadvantages of proceeding under this Act may outweigh any of its advantages. At least two reasons why it would be preferable to proceed under s. 19
involve respect for the law and stigma. The statistics indicate that many
children are charged with vagrancy in order that they may be helped by the
Court. In a number of cases these charges are "trumped-up" because the
child's situation demands immediate intervention by the Court. From a legal
point of view, a child who is picked up in his own home could not possibly
be found to have violated s. 164 (1) (a). Lawyers are often criticized for
securing the dismissal of a case on a technicality and yet it seems that many
of these cases go beyond the question of technicalities. It would not require
a technical legal argument to have the Court find that the child is not a
vagrant. In many cases, the fact-situation is so obviously beyond the scope of
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s. 164 (1) (a) that a lawyer would have to disregard completely the wording of the section before allowing the child to be found a juvenile delinquent.
This is not to say that the lawyer does not recognize the fact that the child
needs help. With the advent of Legal Aid and the "duty counsel" system it may
be asking too much of the lawyer to allow charges to be proceeded with in
this manner. However, if he is aware, as he should be, of s. 19 of the Child
Welfare Act, then certainly his legal as well as his "moral" or "social"
conscience can be satisfied. The lawyer who has become acquainted with the
child's problems could call upon the Children's Aid to intervene.
In many cases involving neglect at home a child will run away. The
parents are often to blame as in the case of Marion whose stepfather ordered
her out of the home. When Marion was formally charged with vagrancy much
of the blame which should properly have been visited on her mother and stepfather fell on the child. In one case in the court during this past summer, a
girl was charged with vagrancy when found wandering the streets. Her mother
and boyfriend appeared at the hearing, and it became apparent to the judge
that the mother was more interested in engaging in sexual activities with
various males than she was in caring for her daughter. To the mother, the
child was nothing more than an invasion of her private life. The girl, in splte
of this, expressed a desire to return home and the judge had the unenviable
task of telling her that she no longer had a home to return to. The vagrancy
charge was validated and the child welfare proceedings were contemplated.
The obvious question is: "Is this child a juvenile delinquent?"
Many people involved in juvenile work see little difference in the stigma
attaching to a child who has been to 311 Jarvis Street under the Juvenile
Delinquents Act, or-before the court under child welfare proceedings. They
argue that the child sees himself in court in both cases and, in both cases, he
finds himself blameworthy. The labels of "delinquent" or "child in need of
protection" are not essentially different from the child's viewpoint. Some
probation officers confirm this view by relating that many children in the
Regent Park area of Toronto expect and receive a position of status in their
peer community if they have been to "311". To these children it does not
matter through which proceeding they have been before the Court. Erwin
Schepes, the Assistant Youth Parole Director of New York, in his article
A Note on Labels also adopts this view.23 He argues that although the
labelling of children is widely deplored because of its allegedly stigmatizing
effect, distinguishing between delinquents and "persons in need of protecion"
is indefensible in theory and in actual treatment. All children who appear in
court for behavioural difficulties should be called delinquents as this term is
honest and generally understood. Any other term will sooner or later assume
a derogatory measuring. Mr. Schepes concludes that the fear of stigma is
greatly exaggerated and ultimately it is the offence that stigmatizes the
offender, not the label attached to him.
The writers do not quarrel with these views. However, we do feel that by
proceeding under s. 19 of the Child Welfare Act the stigmatizing effect of
23(1965) 11 CRIME AND DELINQUENCY 162.
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being charged under the Juvenile Delinquents Act will not follow the child
when, some day, he applies for employment. In an article entitled Abuse of the
Record of Arrest Not Leading to Conviction 4 Albert G. Hess, the Director
of International and Project Services, National Council on Crime and Delinquency, and Fre. Le Poole point out that a person applying for employment
may be requested to answer a question such as the following: "Have you ever
been charged by any law enforcement authority?" An affirmative answer
without ever having the chance to explain any of the circumstances surrounding charge almost automatically precludes the applicant from getting employment. According to their survey sixty-six of seventy-five employers would not
consider hiring anyone who had been charged with assault even though
acquitted. 25 There is a good chance that these same employers would not hire
a person charged with any other offence, even vagrancy. Many surety companies will not approve bonds for employees who have been charged with any
offence. 26
Even though delinquency hearings and files are kept secret from the
public,2 7 questions such as the one above may mean that the applicant who
was once charged with vagrancy will be forced to lie in order to get a job.
However, if the proceedings are taken under the Child Welfare Act then the
child could answer the question in the negative without having to lie.
The most important drawback to proceeding under the Child Welfare
Act is the fact that the Children's Aid Society is at the present moment
critically short of staff and space. If vagrancy cases were changed to cases of
children in need of protection the Society's problems would be compounded.
The result could be that in a proceeding in Child Welfare Court, the child
would not be able to get the best aid the Court can give him.
The dispositions available to the Court in an action under s. 19 are few
in number, and they invariably involve the Children's Aid Society or the
Catholic Children's Aid Society. Under s. 25 of the Child Welfare Act the
Court can either adjourn the case sine die and order that the child be placed
with his parents (or other person) subject to the supervision of the society, or
it can make the child a temporary ward of the society for a period not to
exceed twelve months, or it can order Crown wardship.28 The dispositions
available to the Court under s. 20 of the Juvenile Delinquents Act, however,
are much wider. The Court can call upon the Society for aid if need be but
it is not required, nor is it forced, to take this step. Consequently it often
disposes of the case by ordering probation. 29 This type of disposition takes a
great amount of pressure off the Society. Only if the Court feels that the problems at home are serious enough to warrant Society supervision will the
(1967) 13 CRimE AND DELINQUENCY 494.
25 Id. at 485.
26 Id. at 395.
27 Juvenile Delinquents Act, s. 12 (3).
28 Child Welfare Act, s. 25 (a), (b), (c).
29
Juvenile Delinquents Act, s. 20 (d), (e).
24
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Society be called upon. It has been argued that the probation officer's caseload is just as heavy as that of Society workers; and therefore, it would seem
to make no difference whether probation officers or Aid workers are called
upon. This situation has been remedied to some extent by the hiring of new
probationary workers by the Court. Since the summer of 1967 caseloads in
the probation services have been reduced, enabling the Court to use this
disposition more frequently.
A probation disposition carries with it another advantage, that of
expediency. In a number of cases, the problem at home is not as serious as
one would find in neglect situations. For instance, the only problem may be
one of lack of respect for parental authority. It is here that a disposition
ordering probation may very well keep the child in check.
This is not to say that probation should not be used in cases evidencing
neglect. If proceedings are channeled through Child Welfare Court rather than
Delinquency Court, the juvenile authorities could be frustrated in their efforts
to help the child in two ways. In the first place, the proceedings in Child
Welfare Court can be held up for a substantial amount of time, especially if
the case is contested. Secondly, the person bringing the application under s. 19
(usually the Children's Aid Society) must make out a clear case of neglect.
Anything short of physical negleect may mean that the Society will not succeed
in its application to have the child declared "in need of protection". Thus, even
if factors of neglect are present in a case, it may be wiser to proceed under the
Juvenile Delinquents Act in order immediately to involve a probation officer
in the child's home situation.8 0
Another advantage in the disposition of probation under s. 20 (d) and
(e) of the Juvenile Delinquents Act is that, as in the case of the "overloaded"
society, it takes pressure off a strained community resource "fund", as foster
parents and group homes for boys and especially girls are in great demand.
Even in view of these considerations can it be said that s. 19 should not
be used when dealing with vagrants? In January and July, fifty-three children
were placed on probation. 3' In view of the problems the Aid is experiencing,
these dispositions, in the main, were probably the most realistic. However,
during this period thirty-three children were placed under the supervision of
the Children's Aid Society and the Catholic Children's Aid Society. If the
Societies could accept these thirty-three children, it may well be asked why
the Juvenile Delinquents Act was used and not the Child Welfare Act. For
some of these thirty-three children, lawyers would not have had to worry about
the wording of s. 164 (1) (a), nor would the problem of stigma face a child
when he looks for employment in the future. It may well be that the evidence
of neglect in some of these cases was not strong enough to warrant an application being made under s. 19, or perhaps the Society did not move quickly
enough to initiate any action. In any event, it seems that s. 19 could have been
used in some of the cases before the Court.
30 Of course, if the child is seriously threatened, he may be removed to a place of
safety pursuant to s. 20 of the Child Welfare Act.
3

1p. 72, supra.
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6. The Special Problem of 'the C.A.S. Ward:
During the study, it was noted that a number of children who were
wards of the Children'sAid Society and placed in foster homes were running
away because of conflicts with foster parents. Clearly, in this situation child
welfare proceedings could not be brought as the child is already either a temporary or Crown ward. Should delinquency proceedings have been brought?
As the Juvenile Delinquents Act treats the child not as an offender, but as one
requiring help and guidance and proper supervision, 32 it seems that a disposition which leaves a child in precisely the same position he was in before the
hearing would be meaningless unless the hearing was merely to "teach the
child a lesson".
Billy is a case in point. His parents are separated and on an earlier
occasion he had been before the court on a theft charge. He is a Crown ward
in the care of the Catholic Children's Aid Society and lives in a foster home.
He has had serious conflicts with his foster parents and has run away from
them five times. On this occasion Billy was found in Yorkdale Plaza. He had
phoned his foster father and said he wanted to return home but his foster
father called the police. At his hearing Billy's final disposition was suspended.
The child reutred to the foster home. A week later Billy went to the police
station and asked for help as he was unhappy with his foster home placement.
He told the police he would run away again if placed in his foster home. Again
final disposition was suspended but this time Billy was admitted to Brown
Camps Ltd. through the Catholic Children's Aid.
It seems in a case such as this little was gained by putting Billy through
the court process twice. In the first instance he was returned to his conflict
situation; on the second occasion he was placed in Brown's Camps by the Aid
through the action of the Court. Billy could have been and probably should
have been, placed with Brown's Camp without the intervention of the Court.
The Society should have been aware of the situation in the foster home,
especially after Billy's first court appearance, and should have taken action
to remedy the situation without involving the Court. The Court's time should
not be spent supervising foster home placements for the Society.
7. Who Should Initiate Neglect Proceedings?
(a) The Court
At first glance, by using s. 39 of the Juvenile Delinquents Act the Court
could have dealt with some of these vagrant children under s. 19 of the
Child Welfare Act. s. 39 reads as follows:
Nothing in this Act shall be construed as having the effect of repealing or overriding any provision of any provincial statute inended for the protection or benefit
of children; and when a juvenile delinquent who has not been guilty of an act which
is, under the provisions of the Criminal Code, an indictable offense, comes within the
provisions of a provincial statute, it may be dealt with either under such Act or
under this Act as may be deemed to be in the best interests of such child.33
32 Juvenile Delinquents Act, s. 3 (2).
33 Juvenile Delinquents Act, s. 39.
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In the case of Re K. (Re Certiorari Proceedings Act) 34 MacLean J.
was faced with the interpretation of s. 39. A seventeen year old child was
convicted under the Summary Convictions Act, R.S.B.C., 1960, Ch. 373, of
an offence against the Motor-vehicle Act, R.S.B.C., 1960, Ch. 253 and was
fined $50. Counsel for the child applied for certiorarion the basis of s. 4 of
the Juvenile Delinquents Act, R.S.C. 1952, Ch. 160, which gives the Juvenile
Court exclusive jurisdiction in cases of delinquency save for the waiver
provision of s. 9. Counsel for the Crown, however, argued that s. 39 of the
Juvenile Delinquents Act allowed the child to be proceeded against either
under the Summary Convictions Act or as a "delinquent" under the Juvenile
Delinquents Act. McLean J. found that there was no merit to the Crown's
submission. He stated in part,
In my view, when in s. 39 it is stated that the section does not repeal or override any provision of any provincial statute for the protection of children, it refers,
inter alia, to those provincial statutes which provides a special mode of trial3 5 for
child offenders, such as, sections 84-91 of the Infants Act, R.S.B.C. 1936 Ch. 112...
No doubt it would also apply to a statute such as the Protection of Children Act,
R.S.B.C. 1960, Cr. 303.36

The submission that the provincial Summary Convictions Act is an Act
intended for the protection or benefit of children is entirely untenable. Thus
the court allowed the application for certiorari and quashed the conviction.
As the Ontario Child Welfare Act and the British Columbia Protection
of Children Act are similar in purpose, both being for the benefit and protection of children, it seems clear that through the application of s. 39 of the
Juvenile Delinquents Act the Child Welfare Act could have been used in
some of the cases.
However, s. 39 presents a problem with which McLean J. did not
concern himself. The section refers to the fact that a "juvenile delinquent...
may be dealt with either under such Act" (i.e. provincial statute) or under
the Juvenile Delinquents Act "as may be deemed to be in the best interests
of such child". McLean, J., with respect, could have overlooked the fact that
before the section can be invoked a finding of delinquency is necessary. 7 In
effect, this would mean that there would be a finding of delinquency under the
Juvenile Delinquents Act and then, and only then, would there be a "dealing"
with the child under the appropriate provincial legislation. If the purpose of s.
39 is to allow the child to be proceeded against under provincial legislation
rather than under the Juvenile Delinquents Act, then this purpose is defeated.
Vagrant children could not avoid being found delinquent even if they were in
need of protection. The only benefit, if it can be called a benefit, that the child
would receive is that his case would be disposed of under applicable provincial legislation rather than the Juvenile Delinquents Act. In view of the fact
that the disposition under s. 20 of this Act are wider than those available to
34 (1964) 47 W.W.R. 247 (Supreme Court Chambers).
35 Emphasis added by the authors.

36 Id. at 248.
37 Clearly, in Rex. v. K., the child had breached a provincial statute and, therefore,
by 2(1) (h) he was a juvenile delinquent. Thus McLean J. did not have to deal with
this aspect of the case.
Ed. Note: See also Smith v. Queen [1967] S.C.R. 702.
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a court under provincial legislation, it seems strange that this section which
allows potential double and even triple actions involving the child should be
on the statute books.
If, in s. 39, the words "juvenile delinquent" were changed to "child" and
the words "guilty of' were changed to "charged with" then the Court would
have an open-ended discretion to deal with children charged with summary
offences as children "in need of protection" rather than as delinquents. In this
way, the Juvenile Court judge could channel proceedings through Child
Welfare Court before making a finding of delinquency.
In spite of the fact that s. 39 requires a finding of delinquency before the
judge can waive his exclusive jurisdiction as required in s. 4 of the Juvenile
Delinquenits Act, it should still be open to the Court to suggest to counsel
that the case be transferred to neglect proceedings. Also counsel, through his
familiarity with the case, should suggest a possible transfer, (if the facts
warrant it) before the case is called. This step may require the concurrence of
the Youth Bureau, therefore counsel will have to impress upon the Court and
the Bureau the fact that this transfer would be in the best interests of the
child.
(b) Children'sAid Society
The results of the study show that thirty-three children were placed under
the supervision of either the Children's Aid Society or the C.C.A.S.3 8 As the
incidence of recidivism was high 9 among the vagrants studied, many of these
children were known to the Aid before they were charged. The children's
families were often known to other social agencies such as the Family Services
Association as well. In circumstances such as these, the Children's Aid should
be more active before or at the time of the vagrancy hearing with suggestions
as to the possibility of child welfare proceedings. In a few cases the Aid
informed the Court that they were filing an application under s. 19 of the
Child Welfare Act; however in these cases there was always a finding of
delinquency as a result of the s. 164 (1) (a) charge before the child welfare
proceeding took place. These double actions would seem to serve litle purpose.
(c) The Lawyer
As stated before, 40 when dealing with "trumped-up" vagrancy charges
the lawyers' legal and social conscience can be satisfied by proceeding under
the Child Welfare Act. In order to initiate these proceedings the lawyer must
become involved. He must not only involve himself with the family situation,
he must also become involved in the entire juvenile court process. He must
be aware of both its advantages and its shortcomings. If retained by the
parents of the child, he should not lose sight of the fact that he has a duty
to proceed in the best interests of the child. If this requires an indictment of
the parents' conduct through child welfare proceedings, there is no doubt that
this step should be recommended to the Court.
38

p. 72, supra.
71, supra.

39p.
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p. 78, supra.
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(d) The Youth Bureau
In spite of the fact that the Youth Bureau is short-staffed 4 ' this specialized department can play a crucial role in the area of child welfare.
The Juvenile Aid Bureau of the New York City Police Department have
adopted a unique system based on a rehabilitation rather than a punishment
theory. The officers assigned to the Bureau recognize the effect of an arrest
on a child and therefore try their best to avoid arrest. As is done by officers
of the Metro Youth Bureau, a warning is usually given on a first offence. If the
child is detained, an officer is assigned to investigate as fully as he can the
total background of the child. A report called the Behavioural Referral Card
is then made out. The Bureau diagnoses the situation and adopts a plan which
is immediately put into effect. The primary objective of the New York Bureau
is that of making referrals based upon an analysis of the needs of each child.
A large number of children are channeled directly to private and public
agencies. If the case is non-referrable, the police will continue to work with
the child.
The objection to this type of procedure is that the police department
acts, in effect, as a social agency rather than a law enforcement agency. It is
not our present purpose to deal with this objection. The illustration of the
New York Bureau is included solely for the purpose of showing that a Youth
Bureau can play a valuable role in referral work. As the Youth Bureau often
has the initial contact with the child, it can, through close contact with such
agencies as the Children's Aid, make these agencies aware of the type of
problem that exists in each situation. Even though our Bureau is handicapped
by lack of staff, it seems that a closer liaison with social agencies could be
helpful in determining whether a case will be channeled through Juvenile
Court or Welfare Court or whether in fact a case will ever reach the Court
at all.
In 1967 our Police Department interviewed 12,720 juveniles for violations of the Juvenile Delinquents Act. Only 4,434 of these children were
referred to the Juvenile Court. These statistics tend to show that the majority
of children who become involved with the police either warned and sent
home or referred to a social agency. Yet, in light of the vagrancy statistics
for July and January, it seems that many of these children should also have
been referred to the Children's Aid. If a child who has been found wandering
the streets is detained, this should not necessarily mean that a charge should
be laid. Ralph S. Boot, former director of the Youth Bureau, when speaking
of the conditions under which a juvenile should be referred, once stated that
the child should only be referred to Juvenile Court for a serious offence, or if
the child has been in contact with the Court before, or if an agency has
attempted to help the child and has failed. 43 Some of the children studied were
41
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p. 70, supra.
Chawst, Police Methods, For Handling Delinquent Youth. NEW YORK JOURNAL

OF CRIMINAL LAW, CRIMINOLOGY AND POLICE SCIENCE.
43
Boot, Police Interest in Juvenile Delinquency, (1964), 6 CANADIAN JOURNAL OF
CORRECTIONs, 50.
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referred to court on their first vagrancy charge without ever having been in
contact with an agency. Had these children been put in touch with an agency,
this may have obviated the court appearance.
8. Conclusions
At this point, it would be helpful to draw some conclusions from the
information obtained from the classification system.
(1) If the charge is valid, that is if a child has been found wandering
on the streets or has hitchhiked into Toronto from out of town and is found
wandering by the police, then the case should be proceeded with under the
Juvenile Delinquents Act.
(2) If the charge is valid and there is evidence of neglect at home, the
Juvenile Court should transfer the case to the Child Welfare Court especially
if it was considering a disposition of Children's Aid Society supervision. In
other cases, in view of the disadvantages of proceeding under the Child
Welfare Act, probation will suffice.
(3) If the charge is invalid and there is no evidence of neglect at home,
the charge should be dismissed. In the study it was found that nineteen children
fitted into this category of invalid charges.
(4) If the charge is not valid and there is evidence of neglect at home
(the "trumped-up" charge fits into this category) then the child should be
dealt with under the Child Welfare Act.
6. Recommendation for Legislative Reform
The history of the vagrancy statute can be traced to England and the
time of the Black Death and Statute of Labourers.44 Because of the scarcity
of manpower workers were forced to stay with their present employer in order
to stabilize the economic position of the country. The landed classes of England did not want to be subject to exorbitant demands for wages. For a great
number of years vagrancy statutes dealt with "employment
or lack of employ45
ment, cases and such mistrables as wandering gypsies".
Historically, the situation in Canada was not much different. S. 238 (a)
of the old Code specifically referred to the person who "lives without employment". Indeed, many of the "vag A" cases before the courts under s. 238
involved undesirables who
were not employed and whom the court found
46
aesthetically displeasing.
Although references to employment were deleted in s. 164(1) (a) the
section still, in effect, deals with the down and out, unemployed and often
44

(1351) 25 Edw. 3, St. 1.

46 Rosenheim & Skoler, The Lawyer's Role at Juvenile Intake and Detention (1965)
Ev. 511.
46 Foote, Vagrancy, [19561 U. oF PA. L. lEv. 603.
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unemployable person. The section is also used by the police department as a
quick and often efficient means for arrest on suspicion and custodial interoga4
tion. 7
It is because of these purposes that s. 164(1) (a) is totally inadequate
when applied to children. The section is not meant to apply to children who
are "runaways". Vagrancy, in effect, is a crime of status which brands the
convicted person as one who has failed to live up to the demands of society as
far as "pulling his own weight" is concerned.
For these reasons we would suggest that s. 164(1) (a) not be applied
to children at all and that a "runaway" section be included in the Juvenile
Delinquents Act, which would give the juvenile court judge the power to deal
with children under sixteen who are away from home without their parents
permission. The inclusion of this type of section in the Act would allow the
judge the wide scope of the dispositions under s. 20. Of course, the possibility
of proceeding under the Child Welfare Act should not be excluded. This could
be accomplished through the previously suggested change in the wording of s.
39 of the Juvenile Delinquents Act.48 We would not recommend the adoption
49
of an unmanageability section as was present in the old Training Schools Act
as it would be far too wide in scope and would allow juvenile court judges to
use their own subjective criteria in deciding any given case of a child who was
found away from home without his parents' permission.
9. The Detention Home
It is now necessary to deal briefly with one further problem-the
Detention Home. This problem, as far as "runaway detention" is concerned
may well be insoluble.
As the results of the study show, over 50% of the girls are placed in the
Home because they are charged with vagrancy.5 0 It is widely agreed that
removal of children from their parents in delinquency cases should be resorted
to only in cases of clear necessity. This generally means cases where the communities protection or child's protection demands it. Other accepted grounds
include detention of runaways or probation violators. 51 If a child is picked
up on the street by the police and threatens to run from home again, it would
seem that the officer would have little choice but to detain the child. This is
especially true if the parents inform the officer that they have had great
difficulty in controlling the actions of their child.
47 Douglas, Vagrancy and Arrest on Suspicion, (1960) YALE L.J. 1.
4

8 p. 83, supra
49 R.S.O. 1960 c. 404, s. 7 (1) (g).
50 p. 70, supra.
51 Rosenheim & Skoler, The Lawyers' Role at Juvenile Intake and Detention, (1965)
11 Cpnm AND DEmNQu NCY 167 at 171.
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In short, the problem revolves around the proper means of detention. It
may well be argued that if the child is to be dealt with under the Child
Welfare Act, then detention should be in a place of safety such as the Aid's
receiving centre. However, the child's point of view there is probably no
difference between the Detention Home or any other place of safety. In both
cases, the child realizes that his freedom has been restricted. Furthermore, it
would seem that other places of safety could not control the child's actions as
well as detention in the Home. If the child is set on running away again places
other than the Detention Home may prove inadequate.
In at least a few cases, however, the child could be detained in other
places of safety. This would depend upon the child's attitude and the circumstances of the case. If neglect proceedings are contemplated and the child
satisfiies the authorities that he will not run away again, alternatives to the
Detention Home detention should be considered.
10. The Lawyer's Role in the Juvenile Process
Throughout this article there have been a number of references to the
attitudes and methods lawyers should consider when appearing in Juvenile
Court on behalf of a child. Although only the narrow issue of vagrancy was
dealth with, it can be seen that what is required of the lawyer is not only an
understanding of statutory and case law but an involvement and understanding
of the entire juvenile process. It is not suggested that the lawyer should
become involved in aftercare programmes. However, he must be aware of the
adequacies and inadequacies of the total resources available to help the child.
His "key-word" should be involvement. The lawyer must be involved to the
extent that he knows when to channel delinquency proceedings through Child
Welfare Court. If the case is to proceed through the Juvenile Court, he must
also understand what is involved in the different dispositions under s. 20. The
limitations of social agencies must be taken into account. No longer is there
room in Juvenile Court for the lawyer who merely interprets law without
regard to the social problems or consequences involved in his intrepretation.
Not only will this harm the child, but it will also involve a loss to society in the
long run.

